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G.R No-1535 of 2015 

(State of Assam Vs Md. Nur Islam & Anr) 
 
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR AT TEZPUR 

G. R. Case No. 1535 of 2015 

(Under section 448/323/34 of I.P.C) 

Present:-Sri N. J. Haque, AJS,  

      Chief Judicial Magistrate,  

          Sonitpur, Tezpur 
 

    State of Assam   
     –Vs–  

1. Md. Nur Islam 
2. Must. Hasuni Begum 
R/O:- Koroiani Nepali 
P/S:- Tezpur 
Dist:-Sonitpur, Assam   

…...Accused Persons 
 

Advocate appeared: 
Mr. Niranjan Saikia, Asst. P.P…….……………………… For the State 

Mr. F. Haque & Ors, Ld. Advocates……………………… For the accused persons 

 
Evidence recorded on   :- 20.02.2018, 13.05.2019, 04.09.2019, 
        14.11.2019 & 07.01.2020  
Date of Statement of defence  :- 03.12.2020 
Argument heard on   :- 03.12.2020 
Judgment delivered on  :- 03.12.2020  

 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that on 20.06.2015, one Md. 

Hanif Ali lodged an ejahar before the O/C, of Tezpur PS through I/C of 

Borghat Police Outpost alleging inter alia that on 20.06.2015 at about 3 PM, 

while he was not present in his house, the F.I.R named persons illegally 

entered into his house and physically assaulted his wife named Anowara 

Begum with bamboo and due to that she sustained injuries on her person. 

 “INVESTIGATION” 

2. On receipt of the ejahar, Tezpur P.S Case No.732 of 2015, u/s-448/325/34 

of I.P.C was registered and investigation into. On completion of the 
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investigation, the I.O. of this case submitted charge sheet u/s 448/323/34 of 

I.P.C against the above named accused persons. 

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused persons appeared before the 

court and they were allowed to go on bail. Copies u/s- 207 of Cr.P.C was 

furnished to the above-named accused persons. After hearing both side, 

particulars of offences u/s-448/323/34 of I.P.C was read over and explained 

to the accused persons by my Ld. Predecessor in office, to which they 

pleaded not guilty and claimed to be tried. 

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused person examined 

only 05 (Five) numbers of witnesses including the informant and the 

investigating officer. Considering the testimonies of witnesses, prosecution 

side declined to adduce further evidence before this court. Hence, the 

evidence of prosecution side is closed. Accused persons are examined u/s 

313 Cr.P.C and their pleas of denial are recorded in separate sheet and the 

same kept with the case record. Accused declined to adduce evidence on 

their defence. 

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences presented before this court by the prosecution side. 

6. The points for determination in this case are:- 

(i.) Whether on 20.06.2015, at 03:00 PM, at a place 

called Koroiani Nepali under Tezpur P.S the 

accused persons, in furtherance of their common 

intention illegally entered into the house of the 

informant to commit an offence and thereby 

committed an offence punishable u/s 448/34 of 

IPC? 

 

(ii.) Whether on the same date, time and place, 

accused persons, in furtherance of their common 

intention caused voluntarily simple hurt upon the 

wife of the informant Anowara Begum by beating 
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her with bamboo and causing her injured and 

thereby committed an offence u/s 323/34 of IPC?  

 

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

7. In this case particulars of offences punishable u/s-448/323/34 of IPC were 

read and explained to the accused persons to which they pleads not guilty. 

In the background of the accusations caught up in this case, the prosecution 

side has burden of proof to establish that on the date of alleged incident 

both the accused persons trespassed into the house of the informant and 

physically assaulted the wife of the informant Anowara Begum by beating 

her with bamboo.  

8. To prove the aforesaid contention, the prosecution side examined as many 

as five numbers of witnesses including the investigating officer. At the outset 

before entering into the discussion and decision, this court finds it 

indispensable to bring up that in this case the evidence of the prosecution 

side was closed on 07.01.2020 right away after examination of the I/O. The 

victim named Anowara Begum has not been cited as a witness in the charge 

sheet. The prosecution side examined almost all the witnesses including I.O. 

9. Now, after recording the statement of defence and during the time of 

argument, the question came up before the court as to whether the victim 

needs to be examined prior disposing the case. Ld. Advocate appearing on 

behalf of the prosecution strenuously submitted before this court that in this 

case said fact was considered during the time of examining the prosecution 

witnesses but on examination of three numbers of independent witnesses, 

the prosecution side did not find any reasonable ground to call the victim or 

pray before the court to examine the victim as court witness. The Ld. 

Advocate of the prosecution side further argued not to examine the victim as 

her examination before the court will not improve the case of the 

prosecution in existence of the evidence presented by PW-1, PW-2 and PW-

3. Accordingly, the court on perusal of the evidences of independent and 

considering the points of argument of the prosecution opined to not examine 

the victim who has not cited as a witness by the I/O in the charge sheet.  
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10. Now, coming to the discussion and decision on each points for 

determination, this court thinks it deem fit and proper to answer both the 

points for determination together. The court has meticulously appreciate the 

evidences presented by all the prosecution witnesses and it finds that PW-4 

is the informant, who is the husband of the victim Anowara Begum and as 

per his evidence on the date of alleged incident the accused persons went to 

his house and physically assaulted Anowara begum with bamboo and also 

pushed her stomach by the bamboo. PW-4 also admitted that at the time of 

incident, he was not present. On hearing about the incident, he lodged the 

ejahar and he put his thumb impression on the ejahar.  

11. Hence, it is seen that PW-4 appears to be a hearsay witness and as the 

source of his knowledge is the victim and there is no proximity of the time 

stated by the PW-4 that after what period he heard about the incident from 

his wife. The fact of proximity of time is relevant in a case where the 

evidence is hearsay in nature and it becomes direct if immediately after the 

incident something heard or perceived by a person. In this case, the 

informant being the husband of the victim did not utter any single word that 

in what time he returned and heard about the incident from his wife. 

However, as per his evidence he found his wife lying and in the same time 

he did not utter any single word regarding the injuries sustained by his wife.  

12. Now, coming to the evidences presented by the independent witnesses, this 

court finds that PW-1 who is the nephew of the informant stated before this 

court that on 20.06.2015 at about 3 PM, when the minor child of the 

informant uprooting the flower, accused persons came to the house of the 

informant to inform about the matter and thereafter, an verbal altercation 

took place between both the parties.  

13. PW-2 is an independent witness and as per his evidence he saw altercation 

between both the sides. Thereafter, he separated them. He in his cross 

examination testified that he had not seen any marpit. He also deposed that 

the informant’s wife fell down and sustained injury when she came to chase 

by running. PW-3 is the brother of the informant and as per his version there 
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was an altercation and quarrelled between both the sides over the matter of 

a child and due to that his brother lodged the ejahar.  

14. Hence, it is seen from the evidences of PW-1, PW-2 and PW-3 that all three 

witnesses have witnessed the alleged incident and as per their evidence only 

altercation took place between both the sides on the date of the alleged 

incident. The evidences presented by PW-1, PW-2 and PW-3, who are the 

onlookers of the alleged incident, it disclosed before this court that the 

version of PW-4 had not been supported by a single witness even by the 

brother and nephew of the informant. PW-5 is the investigating officer, who 

has visited at the place of occurrence after registering a case vide Tezpur PS 

case No.-732/15 u/s-448/325/34 IPC, prepared sketch map, recording the 

statement of the witnesses including the informant. He also deposed that 

the injured was sent for medical treatment and later he collected the medical 

report of the injured. On completion of the investigation, he submitted 

charge sheet against the accused person’s u/s- 448/323/34 of IPC. He 

identified the sketch map as Ext-1 and Ext-1(1) is his signature, Ext-2 is the 

injury report of the victim, Ext-3 is the ejahar and Ext-4 is the charge sheet 

and Ext-4(1) is his signature. PW-5 during his cross examination testified 

that informant Hanif Ali did not state before him specifically that accused Nur 

Islam pushed a bamboo into the lower abdomen of his wife though he 

stated that accused assaulted him.  

15. To sum up the evidences on record, this court finds that the version of PW-

4(Informant) not appears to be supportive, corroborative, and coherent by 

the testimonies of PW-1, PW-2 and PW-3 of this case. The evidences 

presented by all three eye witnesses makes it crystal clear that on the date 

of alleged incident, there was an altercation over the matter of child and 

following that altercation took place between both the parties. One of the 

witness’s makes it clear that he had not seen any marpit between them and 

the medical report of the victim found enclosed with the case record does 

not disclose any short of injury.  



 
6 

G.R No-1535 of 2015 

(State of Assam Vs Md. Nur Islam & Anr) 
 

16. Therefore, in the light of all the aforesaid discussion, this court finds that the 

evidences of the prosecution side found to be not probable and implicating 

that may suggest the guilt of the accused persons. The evidences further 

being contradictory in nature cannot be relied upon.   

17. In the result this court is constrained to opine that the prosecution side has 

failed to prove the guilty of the accused persons beyond any reasonable 

doubt. Accordingly, the accused persons are entitled to get the benefit of 

doubt and consequently the accused persons are acquitted from the charge 

u/s-448/323/34 of IPC and sets at liberty. Surety is extended for six months 

in view of section 437A of Cr PC.          

18. Judgment is pronounced in the open court, which is given under my hand 

and seal of this court on 03rd day of December, 2020. 

 

 
                    (Sri N. J. Hoque) 

Chief Judicial Magistrate, 

Sonitpur: Tezpur 
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution:- 

PW 1: Afzalur Rahman 
PW 2: Jalaluddin 
PW 3: Md. Abdul Kadir 
PW 4: Md. Hanif Ali, Informant 
PW 5: SI Upen Sharma, the I.O. 

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL 

 

4. Prosecution Exhibits: 

  Ext-1  : Sketch Map 
  Ext-2  :  Medical Report 
  Ext-3  : FIR 
  Ext-4  : Charge Sheet 

 

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL  

 

Chief Judicial Magistrate  
Sonitpur, Tezpur 

 

 


